LAW OF CONTRACT-I 


Q.1. Write notes on Proposal or Offer. 


Ans. According to the Indian Contract Act 1872, proposal is defined in Section 2 (a) as “when one person 
will signify to another person his willingness to do or not do something (abstain) with a view to obtain the 
assent of such person to such an act or abstinence, he is said to make a proposal or an offer.” 


Let us look at some features or essentials of such an offer 


a.The person making the offer/proposal is known as the “promisor” or the “offeror”. And the person 
who may accept such an offer will be the “promisee” or the “acceptor”. 


b.The offer will have to express his willingness to do or abstain from doing an act. Only willingness is 
not enough. Or simply a desire to do/not do something will not constitute an offer. 


c.An offer can be positive or negative. It can be a promise to do some act, and can also be a promise 
to abstain (not do) some act/service. Both are valid offers. 


Classification of Offer: There can be many types of offers based on their nature, timing, intention, 
etc. Let us take a look at the classifications of offers. 


General Offer A general offer is one that is made to the public at large. It is not made any specified 
parties. So any member of the public can accept the offer and be entitled to the rewards/consideration. Say 
for example you put out a reward for solving a puzzle. So if any member of the public can accept the offer 
and be entitled to the reward if he finishes the act (solves the puzzle.) 


Specific Offer A specific offer, on the other hand, is only made to specific parties, and so only they 
can accept the said offer or proposal. They are also sometimes known as special offers. Like for example, 
A offers to sell his horse to B for Rs 5000/-. Then only B can accept such an offer because it is specific to 
him. 

Cross Offer In certain circumstances, two parties can make a cross offer. This means both make an 
identical offer to each other at the exact same time. However, such a cross offer will not amount to 
acceptance of the offer in either case.For example, both A and B send letters to each other offering to sell 
and buy A’s horse for Rs 5000/-. This is a cross offer, but it will be considered as acceptable for either of 
them. 


Counter Offer There may be times when a promise will only accept parts of an offer, and change 
certain terms of the offer. This will be a qualified acceptance. He will want changes or modifications in the 
terms of the original offer. This is known as a counteroffer. A counteroffer amounts to a rejection of the 
original offer. 


Essentials of a Valid Offer: Here are some of the few essentials that make the offer valid. 


1] Offer must create Legal Relations The offer must lead to a contract that creates legal relations 
and legal consequences in case of non-performance. So a social contract which does not create legal 
relations will not be a valid offer. Say for example a dinner invitation extended by A to B is not a valid offer. 


2] Offer must be Clear, not Vague The terms of the offer or proposal should be very clear and 
definite. If the terms are vague or unclear, it will not amount to a valid offer. Take for example the following 
offer — A offers to sell B fruits worth Rs 5000/-. This is not a valid offer since what kinds of fruits or their 
specific quantities are not mentioned. 


3] Offer must be Communicated to the Offeree For a proposal to be completed it must be 
clearly communicated to the offeree. No offeree can accept the proposal without knowledge of the offer. 
The famous case study regarding this is Lalman Shukla v. Gauri Dutt. It makes clear that acceptance in 
ignorance of the proposal does not amount to acceptance. 


4] Offer may be Conditional While acceptance cannot be conditional, an offer might be conditional. 
The offeror can make the offer subject to any terms or conditions he deems necessary. So A can offer to 
sell goods to B if he makes half the payment in advance. Now B can accept these conditions or make a 
counteroffer. 


5] Offer cannot contain a Negative Condition The non-compliance of any terms of the offer cannot 
lead to automatic acceptance of the offer. Hence it cannot say that if acceptance is not communicated by a 
certain time it will be considered as accepted. Example: A offers to sell his cow to B for 5000/-. If the offer is 
not rejected by Monday it will be considered as accepted. This is not a valid offer. 


6] Offer can be Specific or General As we saw earlier the offer can be to one or more specific 
parties. Or the offer could be to the public in general. 


7] Offer may be Expressed or Implied The offeror can make an offer through words or even by his 
conduct. An offer which is made via words, whether such words are written or spoken (oral contract) we call 
it an express contract. And when an offer is made through the conduct and the actions of the offeror it is an 
implied contract. 


Invitations to treat: An invitation to treat is not an offer, but an indication of a person’s willingness 
to negotiate a contract. It’s a pre-offer communication. In the UK case Harvey v. Facey, an indication by 
the owner of property that he or she might be interested in selling at a certain price, for example, has been 
regarded as an invitation to treat. Similarly in the English case Gibson v Manchester City Council the 
words “may be prepared to sell” were held to be a notification of price and therefore not a distinct offer, 
though in another case concerning the same change of policy (Manchester City Council underwent a 
change of political control and stopped the sale of council houses to their tenants) Storer v. Manchester 
City Council, the court held that an agreement was completed by the tenant’s signing and returning the 
agreement to purchase, as the language of the agreement had been sufficiently explicit and the signature 
on behalf of the council a mere formality to be completed. Statements of invitation are only intended to 
solicit offers from people and are not intended to result in any immediate binding obligation. The courts 
have tended to take a consistent approach to the identification of invitations to treat, as compared with offer 
and acceptance, in common transactions. The display of goods for sale, whether in a shop window or on 
the shelves of a self-service store, is ordinarily treated as an invitation to treat and not an offer. 


The holding of a public auction will also usually be regarded as an invitation to treat. Auctions are, 
however, a special case generally. The rule is that the bidder is making an offer to buy and the auctioneer 
accepts this in whatever manner is customary, usually the fall of the hammer. A bidder may withdraw his or 
her bid at any time before the fall of the hammer, but any bid in any event lapses as an offer on the making 
of a higher bid, so that if a higher bid is made, then withdrawn before the fall of the hammer, the auctioneer 
cannot then purport to accept the previous highest bid. If an auction is without reserve then, whilst there is 
no contract of sale between the owner of the goods and the highest bidder (because the placing of goods in 
the auction is an invitation to treat), there is a collateral contract between the auctioneer and the highest 
bidder that the auction will be held without reserve (i.e., that the highest bid, however low, will be 
accepted). 


Revocation of offer: An offeror may revoke an offer before it has been accepted, but the revocation 
must be communicated to the offeree (although not necessarily by the offeror,). If the offer was made to the 
entire world, such as in Carlill’s case, the revocation must take a form that is similar to the offer. However, 
an offer may not be revoked if it has been encapsulated in an option (see also option contract), or if itis a 
“firm offer’ in which case it is irrevocable for the period specified by the offeror. 


If the offer is one that leads to a unilateral contract, the offer generally cannot be revoked once the 
offeree has begun performance. 


Q.2 Write notes on free consent. 


Ans. A contract is an agreement between two or more persons creating rights & duties and which is 
enforceable by law. Section 10 of the Indian Contract Act lays down the essentials of a valid contract. 
Among which free consent of the parties is the primary requisite to constitute a valid contract. Lack of free 
consent will vitiate the contract completely. 


In the Indian Contract Act, the definition of Consent is given in Section 13, which states that “it is 
when two or more persons agree upon the same thing and in the same sense”. So the two people must 
agree to something in the same sense as well. Let’s say for example A agrees to sell his car to B. A owns 
three cars and wants to sell the Maruti. B thinks he is buying his Honda. Here A and B have not agreed 
upon the same thing in the same sense. Hence there is no consent and subsequently no contract. 


Now Free Consent has been defined in Section 14 of the Act. The section says that consent is 
considered free consent when it is not caused or affected by the following, 


Section 13 of the Act defines that two or more person are said to consent when they agree upon the 
same thing in the same sense i.e., there should be consensus ad idem. Consent needs to be free in order 
to constitute a valid contract. Section 14 of the Act defines ‘free consent’ and states 


FACTORS VITIATING FREE CONSENT 
1. Coercion 

2. Undue influence 

3. Fraud 

4. Misrepresentation 

5. Mistake 


If any of the above-mentioned factors vitiating a contract exist, then consent cannot be said to be 
free and will render the contract voidable at the instance of the party whose consent was so caused. 


1. COERCION: In layman language ‘Coercion’ is nothing but the action or practice of persuading 
someone to do something by using force or threats. 


Section 15 of the Act defines ‘coercion’. 
The following are the essential ingredients of coercion: 
* Committing or threatening to commit any act forbidden by the Indian Penal Code; or 


¢ The unlawful detaining or threatening to detain any property to the prejudice of any person 
whatever: or 


¢ With the intention of causing any person to enter into an agreement 


Effect of coercion: Coercion vitiates Free Consent. The party or parties whose consent is taken 
under Coercion gets a right to avoid the contract if he so likes. However, if the aggrieved party has received 
any benefit under the contract which he is avoiding on the basis of Coercion, he has to return that benefit to 
the other party or parties. 


Burden of proof: A Mere allegation that the consent was taken under coercion would not suffice and 
the aggrieved party must bring material to prove that Coercion was exercised upon him and his consent 
received is not voluntary. 


Few landmark judgements on the question of coercion are 

In Chikkam Amiraju v. Chikkam Seeshamma, it was held that the threat of suicide amounts to 
coercion under Section 15 and the release deed was hence voidable. Wallis, C.J, and Seshhagiri Ayyar J. 
held the threat of suicide amounted to Coercion. The learned judged observed, “it was impossible to hold 
that an act which it is made punishable to abet or attempt is not forbidden by the Indian Penal Code, 
especially as the absence of any section punishing the act itself is due to the fact that the suicide is in the 
nature of things beyond the jurisdiction of the Court.” Hence, the threat by the husband amounted to 
coercion and the appeal by the younger brothers of the husband was, thus dismissed. 

In Ambica Construction v. Union of India, it was held that issuance of ‘no-claim’ certificate, while 
the work was already pending, is indicative of coercion since the said certificate should be issued after the 
works are finally measured up. 

Distinction between Duress at English Law and Coercion at Indian Law: The scope of the term 
coercion is far wider than the term ‘duress’ under the English law. Following are the distinguishing features: 


* Coercion can be aimed at a stranger to contract also while duress is applied to the party to the 
contract only. 


¢ Coercion includes unlawful detention of both property as well as the person while duress includes 
threat to life or any other harm on the person only. 


¢ In duress, threat to violence is a must while in coercion immediate violence is necessary. 


2. UNDUE INFLUENCE: Influence means the capacity to have an effect on the character, 
development, or behaviour of someone or something and undue influence is the act by which a person is 
induced to act otherwise than by their own free will or without adequate attention to the consequences. Any 
undue influence to gain consent will vitiate the free consent of parties. Such consent will make the contract 
voidable at the option of the party whose consent was so obtained. 


Section 16(1) lays down the following essential elements of undue influence: 


1. The relations subsisting between the parties are such that one of the parties is in a position to 
dominate the will of the other. 


2. He uses that position to obtain an unfair advantage over the other. 


Thus, to establish undue influence in any agreement, the aggrieved party will have to prove that the 
other party has used its dominant position and exercised undue influence thereby vitiating free consent of 
parties. 


The three stages for consideration of a case of undue influence were expounded in the case 
of Raghunath Prasad v. Sarju Prasad, in the following words: 

“In the first place the relations between the parties to each other must be such that one is in a 
position to dominate the will of the other. Once that position is substantiated the second stage has been 
reached — namely, the issue whether the contract has been induced by undue influence. Upon the 
determination of this issue a third point emerges, which is that of the onus probandi. If the transaction 
appears to be unconscionable, then the burden of proving that the contract was not induced by undue 
influence is to lie upon the person who was in a position to dominate the will of the other.Error is almost 
sure to arise if the order of these propositions be changed. The unconscionableness of the bargain is not 
the first thing to be considered. The first thing to be considered is the relations of these parties. Were they 
such as to put one in a position to dominate the will of the other?” 

Section 16(2) provides that a person is deemed to be in a position to dominate the will of another: 


1. Where he holds a real or apparent authority over the other. For e.g. the authority of relationship 
between a Judge and an accused, between a Guru and Devotee. 


2. Where he stands in a fiduciary relation to the other. 

All those relations which are based on trust and confidence are called ‘fiduciary relations’ for e.g. 
relation between a doctor and his patient, between husband and wife etc. 

3. Where he makes a contract with a person whose mental capacity is temporarily or permanently 
affected by reason of age, illness or mental or bodily distress. For e.g. an infant or a minor. 

Burden of proof - One who alleges undue influence should prove that: 

1. The other party was in a dominating position 

2. And that he used that influence to obtain an undue advantage over the first party 

Section 16(3) provides that where a person who is in a position to dominate the will of another enters 
into contract with him, and the transaction appears on the face of it to be unconscionable, the burden of 


proving that undue influence was not induced on weaker party will be on the person who is in a dominant 
position. 


In Wajid Khan v. Raja Ewaz Ali Khan, where the old and illiterate woman conferred a great 
monetary benefit into her manager without any valuable consideration, it was held by the Privy Council that, 
undue influence was exercised. The onus was on the manager to prove the bonafide of the transaction and 
that no undue influence was used to him. 


Contracts with Pardanashin Woman: 


In Annapurna Barik Dei v Smt. Inda Bewa, it was held that when a person enters into a contract 
with a pardanashin or illiterate lady, the burden of proof is upon such person to prove that their terms of the 
contract were unconscionable and that she was capable of rendering an independent opinion after having 
understood the document. 


Effect of undue influence: Section 19A of the Act renders such contracts voidable and can be 
rescinded by that party whose consent had been vitiated by undue influence. 


The court can set aside such contract- 
(i) Either absolutely, or 


(ii) Where the weaker party has enjoyed some benefit under the terms of the contract, then upon just 
and equitable terms as the court may deem fit. 


3. MISREPRESENTATION: Misrepresentation means misstatement of facts or facts that are 
material to the contract by which one man misleads another to his injury and consequently vitiating free 
consent of parties. 


Section 18 of the Act defines ‘Misrepresentation’. 
Following are the essential elements of misrepresentation- 


1. Making of unwarranted statements which are not true although the person making it believes it to 
be true. 


2. There is a breach of duty whereby the person making a false statement gains some advantage at 
the cost of the other party. 


3. Causing a party of an agreement to make a mistake as to the substance of the thing which is the 
subject matter of the agreement. 


Effect of misrepresentation: If consent was caused by misrepresentation or by silence, where the 
truth cannot be discovered with ordinary diligence, the party will be guilty of misrepresentation but if the 
party whose consent was so caused had the means of discovering the truth with ordinary diligence the 
contract will not be voidable at the option of either party. 


Balraj Chibber v. New Okhla Industrial Development Authority, it was held that if the party had 
the means of discovering the truth with the ordinary diligence, the party cannot complain of 
misrepresentation. 

4. FRAUD: Fraud is an act or course of deception, an intentional concealment, omission, or 
perversion of truth, to gain an unlawful or unfair advantage, inducing another to part with some valuable 
item or surrender a legal right, or inflict injury in some manner. A false statement of facts made knowingly is 
called fraud and vitiates the contract and such a contract is voidable at the option of the aggrieved party. 

Unintentional or innocent misrepresentation is not fraud when the person making the representation 
believes it to be true. Thus, where a false statement is made intentionally, with the knowledge that it is 
false, with a view to deceive the other party and thereby inducing him into entering the contract it is known 
as fraud. 


Section 17 of the Act defines ‘Fraud’. 

Fraud means and includes any of the following acts committed by a party to contract with intent to 
deceive another party or to induce him to enter into the contract:- 

(1) The suggestion, as to fact, of that which is not true, by one who does not to believe it to be true; 

(2) The active concealment of a fact by one having knowledge or belief of the fact; 

(3) A promise made without any intention of performing it; 

(4) Any other act fitted to deceive; 

(5) Any such act or commission as the law specially declares to be fraudulent. 

Mere silence does not amount to Fraud 

As per Explanation to Section 17, mere silence does not amount to fraud even if such concealment is 


likely to affect the willingness of a person to enter into a contract. But there are certain situations where 
keeping silence would amount to fraud: 


¢ Duty to speak — There are certain contracts that are contracts of absolute good faith 
1.e., uberrima fides. In such contracts, it is the duty of the person to disclose all the facts material to the 
contract. For example, the contracts of insurance. 


« Deceptive silence — Sometimes, silence amounts to speech. A person, who keeps silence, 
knowing well that his silence is going to be deceptive, is guilty of fraud. 


¢ Change of circumstances — Sometimes, a representation made is true when made but 
subsequently, due to a change in circumstances, becomes false. It is the duty of person making 
representation to communicate the change in circumstances to another party. 

CONCLUSION 

Free consent of parties is absolutely essential to make an agreement a valid contract. It is the prime 
requisite of a valid contract that consent of the parties is free and voluntary. Consent to the contract has to 
be given without any kind of pressure or delusions. There should be no influence from a party in a dominant 
position to gain an unfair advantage from the weaker party. All the facts to the contract known to the person 
should be disclosed to other party without any intent to deceive or gain any unlawful or unfair advantage. If 
the consent of the party was obtained or induced by coercion, undue influence, misrepresentation or fraud, 
such a contract is voidable at the option of the aggrieved party and would render the contract null and void. 


Q.3. What do you mean by Minor’s contract? 


Ans. According to Section 10 of the Indian Contract Act, 1972 all agreements are not contracts. Only 
those agreements are contracts that are made by parties who are competent to enter into a contract. 


Further, the word ‘competent’ has been described in Section 11 of Indian Contract Act; it is inclusive of 3 
essentials- 


a.The person should be of the age of majority; that is to say, 18 years 
b.He should be of sound mind at the time of making of contract. 
c.He should not be disqualified from contracting by any law to which he is subject. 


A minor is one who has not attained the age of 18, and for every contract, the majority is a condition 
precedent. By looking at the Indian law, minor’s agreement is a void one, meaning thereby that it has no 
value in the eye of the law, and it is null and void as it cannot be enforced by either party to the contract. 
And even after he attains majority, the same agreement could not be ratified by him. Here, the difference is 
that minor's contract is void/null, but is not illegal as there is no statutory provision upon this. 


Agreement with Minor parties: Section 11 states that only persons who have attained majority 
according to the law are competent to contract. Therefore, there must be a law that defines the age of 
majority. 

In India, the Indian Majority Act, 1875 declares the age of majority of all persons to be 18 years. If a 
minor has a guardian or Court of Ward looking after him, his age of majority becomes 21 years. Hence, any 
contract with a party below the age of 18 years is invalid as per the Act. 


A very important case that had explained this issue is Mohiri Bibi v. Dharmodas Ghose. In this 
case, a minor had borrowed some money from a money-lender by mortgaging his house. 

The money-lender moved to take possession of the minor's house when he defaulted payment. The 
court, however, said since an agreement with minor parties is void, the money-lender could not enforce this 
contract. 

Indian courts have repeatedly used this judgment to abrogate minors from contractual obligations. 
Hence, minors cannot enter into agreements unless some legal provisions allow them. 


For example, a minor cannot transfer property as per the Transfer of Property Act. He can, however, 
receive property from other persons under a legal contract. 


Rules relating to Agreement with Minor Parties 


Although, as a general rule, a contract with minors is void, we must keep in mind the following rules 
as well: 


1) A contract with a minor is void and, hence, no obligations can ever arise on him thereunder. 


2) The minor party cannot ratify the contract upon attaining majority unless a law specifically allows 
this. 


3) No court can allow specific performance of a contract with minors because it is void altogether. 


4) The Partnership Act also prohibits minors from becoming partners in a firm. They can, however, 
receive the benefits of partnership and ratify the same upon attaining majority. 

5) The rule of estoppel under evidence law does not apply to minors under contractual obligations. In 
other words, even if a minor forms a contract claiming majority age, legal obligations cannot arise against 
him. 

6) Parents or guardians of minors can name them in contracts only if it benefits them. But even in 
this case, the minor cannot be personally liable. 

Effects of minor’s agreement: No liability arising out of either tort/contract: A minor is incapable of 
giving consent, and the nature of minor’s agreement is a nullity and cannot be enforced. 

The rule of estoppel: Estoppel is a legal rule of evidence which prevents a party from alleging 
something that contradicts what he previously stated. The court held that the doctrine of estoppel does not 
apply to the case in which the person knows the real facts, before hand and here the attorney of the 
defendant knew that the plaintiff was a minor. Hence this rule does not apply. 


Restitution of benefit: According to Section 64 of the Indian Contract Act, when a person at whose 
option a contract is voidable rescinds it, the other party need not perform it. This applies to contracts that 
are voidable, but a minor’s contract is void, and therefore, he cannot be asked to refund the amount money 
to the moneylender. 


Exception to general rule: For providing protection to a minor, his agreement is void. But there are 
certain exceptions as well. 


When minor has performed his obligation: In a contract, a minor can be a promisee but not a 
promisor. So if the minor has performed his part of the promise, but the other party hasn’t the minor being 
in the position of a promisee he can enforce the contract. 


A contract entered into by guardian of minor for his benefit: In that case, a minor can sue the other 
party when it does not perform its promise. In the case of Great American Insurance v. Madan Lal the 
guardian on the behalf of her son entered into an insurance contract in respect of fire for the minor’s 
property. When the property was damaged and minor asked for the compensation, the insurer denied it by 
saying that a contract with a minor is a void one. But later the court held that this contract was enforceable, 
and he is liable to pay compensation. 


Contract of apprenticeship: Under the Indian Apprentices Act, 1850, a contract of apprentice entered 
by guardian on his behalf is binding on the minor. 


Necessities supplied to a minor: If a person is incapable of entering into a contract is supplied by 
another person with necessities of life, the person who has supplied is entitled to get reimbursement from 
the property of such incompetent person, including a child as well. But if the minor has no property of his 
own, then he cannot be bound to reimburse the other person. 

Can a minor be a partner? 


The way of a contract creates a partnership, and the essential of a contract is that the both the 
parties should be of the age of majority. However, as an exception as per Section 30 of the Partnership Act 
is that with the due consent of all the partners, the minor can be admitted to the benefit of partnership for 
the time being. But he will not be liable for any of his acts. 


Liability of a minor under the Negotiable Instrument Act: As per Section 26 of the Act, a minor 
can draw, endorse, and negotiate and he can bind everybody except himself. Every person who is capable 
of contracting according to the law to which he is subject may bind himself and be bound by the making, 
drawing, accepting, delivery and negotiation of a promissory note, cheque or a bill of exchange. 

Can a minor be an agent or principal? 


A minor can never be a principal because Section 183 of the Indian Contract Act for anybody to 
become a principal he should be of the age of majority and be of sound mind and since a minor is not 
competent to contract, he also cannot employ an agent. But, a minor can become an agent as per the 
provisions of section 184 but the principal shall be bound by the acts of the minor and he would not be 
personally liable in that case. 


Q.4. Define Undue influence. 
Ans. A contract is said to be induced by “undue influence” where the relations subsisting between the 


parties are such that one of the parties is in a position to dominate the will of the other and uses that 
position to obtain an unfair advantage over the other. 


(1) In particular and without prejudice to the generality of the foregoing principle, a person is deemed 
to be in a position to dominate the will of another- 


(a) where he holds a real or apparent authority over the other, or where he stands in a fiduciary 
relation to the other; or 


(b) where he makes a contract with a person whose mental capacity is temporarily or permanently 
affected by reason of age, illness, or mental or bodily distress. 


(2) Where a person who is in a position to dominate the will of another, enters into a contract with 
him, and the transaction appears, on the face of it or on the evidence adduced, to be unconscionable, the 
burden of proving that such contract was not induced by undue influence shall lie upon the person in a 
position to dominate the will of the other. 


Nothing in this sub-section shall affect the provisions of section 111 of the Indian Evidence Act, 1872 
(1 of 1872). 

Example: 

(a) A having advanced money to his son, B, during his minority, upon B’s coming of age obtains, by 


misuse of parental influence a bond from B for a greater amount then the sum due in respect of the 
advance. A employs undue influence. 


(b) A, a man enfeebled by disease of age, is induced by B’s influence over him as his medical 
attendant, to agree to pay B an unreasonable sum for his professional services, B employs undue 
influence. 


An agreement may be set aside if it was not in fact entered into voluntarily by both of the parties. If 
either party entered into the agreement because of undue influence or physical or emotional duress, it may 
be set aside. 

Undue influence arises in a situation where a confidential relationship exists and one party has 
such influence over the other party that the other party’s free will is dominated to the benefit of the 
influencing party. Confidential relationships which may result in undue influence can be such things as the 
relation-ship of an elderly parent and an adult child, a physician and patient, an attorney and client, or any 
other relationship of trust and confidence in which one party exercises a significant amount of control or 
influence over another. Because of the possibility that a person in such a confidential relationship may 
dominate the will of another and take unfair advantage of that person, the law presumes that undue 
influence has occurred if the dominating party obtains any benefit from a contract made with the person 
alleged to have been unduly influenced. The contract is then voidable and may be set aside unless it can 
be proven that no such undue influence took place. 


Smith, upon reaching the age of 75 and being in ill health, decided to move in with his oldest adult 
son. He lived with his oldest adult son for several years prior to his death. Upon his death, it was 
discovered that he deeded all of his property to his oldest son. The younger son contested the deed, 
stating that his older brother exercised undue influence over their father in getting him to give all of his 
property to the oldest son. A presumption of undue influence would arise which would have to be 
overcome by the oldest son. One way to overcome this presumption would be to show that the father 
consulted a disinterested third party, preferably an attorney, without the older son being present, and was 
counseled by the third party. This is not absolute proof of the lack of undue influence, but it is a very 
important element of proof. 


Persuasion and argument are not in themselves undue influence. An essential element of undue 
influence is that the person making the contract does not exercise his free will. Unless there is a 
confidential relationship, such as that between a parent and child, Courts are most likely to take the attitude 
that the person who claims to have been dominated was merely persuaded. 

An agreement made under duress may be set aside if the duress took the free will of the person 
seeking to avoid the contract away. In a duress situation, a party enters a contract to avoid a threatened 
danger. This threat may be a threat of physical harm to person or to the property of someone. 


A person makes a contract under duress when there is violence or the threat of violence to the extent 
that the person is deprived of his free will and makes the contract to avoid harm. 


The threatened harm may be directed at a relative of the contracting party as well as against the 
contracting party. If a contract is made under duress, the agreement is voidable. 


Inside Undue Influence: “Another well-established class of cases is that granting relief from 
agreements because of undue influence. 


There are two kinds of cases: “The first is when the relationship between the contracting parties 
falls into an established category; a parent taking advantage of a child, atrustee of a beneficiary, 
a solicitor of a client, a priest of a penitent, a doctor of a patient. In these cases undue influence is said to 
be ‘presumed’ and a transaction - a gift or contract - will be set aside at the instance of the weaker party, 
unless the presumption is rebutted. 

“In the second kind of case none of these special relationships exists, but it is still open to the weaker 
party to prove that the relationship between the parties was such that the stronger was enabled to take 
unfair advantage. This may be shown in either of two quite different ways: by actual pressure relating to the 
particular transaction, as in a case where the stronger party threatened to prosecute the weaker’s son, or 
by a general relationship of a trust between the parties of which the stronger party took advantage. It is 
plain that the undue influence umbrella covers two quite separate concerns, the first akin to duress - abuse 
of adversary power, the second akin to fiduciary duty - the abuse of trust.” 

In regards to the context of wills, the Saskatchewan Court of Queen’s Bench in Royal Trust v 
Ritchie adopted these words to describe undue influence: 

“A will may be set aside on the ground that it has been obtained by undue influence. 


“To constitute undue influence in the eyes of the law there must be coercion; pressure if exerted so 
as to overpower the volition without convincing the judgment is a species of undue influence which will 
invalidate a will. 


“To establish undue influence, it is necessary to prove that power was exercised over the testator, 
and it was the exercise of that power that resulted in the will being made. Undue influence can usually only 
be discovered by examining the circumstances leading up to the preparation of the will or by looking at the 
relationship that existed between the person benefiting from the will and the testator.” 


Remedies for False Claims of Undue Influence 


People who are falsely accused of applying undue influence are allowed to prove their innocence. 
One of the essential proofs that an accused should provide that they didn’t apply undue influence is to 
show that the supposed victim got independent counsel without their help. A third, disinterested party can 
help to serve as a witness to disclaim or confirm the information provided by the accused. If the victim 
entered into the contract completely willingly, then, there can’t be a claim of undue influence. 


Next, if the suspicious contract is closely looked at by the court and found to be legitimate for the 
parties involved, then, the accused can’t be pronounced guilty of applying undue influence. Even if the 
supposed victim is in a special relationship with the accused, if the accused isn’t taking advantage of them 
for personal gain, there would be no legal grounds for making a claim of undue influence. 


Q.5. What do you mean by Lawful consideration? 


Ans. According to Section 2(d), Consideration is defined as: “When at the desire of the promisor, the 
promisee or any other person has done or abstained from doing, or does or abstains from doing, or 
promises to do or abstain from doing something, such act or abstinence or promise is called consideration 
for the promise”. Consideration means ‘something in return’. 


An agreement must be supported by a lawful consideration on both sides. Essentials of valid 
consideration must include:- 


a.lt must move at the desire of the promisor. An act constituting consideration must have been done 
at the desire or request of the promiser. If it is done at the instance of a third party or without the desire of 
the promisor, it will not be good consideration. For example, “A” saves “B”’s goods from fire without being 
ask him to do so. “A” cannot demand payment for his service. 


b.Consideration may move from the promisee or any other person. Under Indian law, consideration 
may be from the promisee of any other person i.e., even a stranger. This means that as long as there is 
consideration for the promisee, it is immaterial who has furnished it. 


c.Consideration must be an act, abstinence or forebearance or a returned promise. 


d.Consideration may be past, present or future. Past consideration is not consideration according to 
English law. However it is a consideration as per Indian law. Example of past consideration is, “A” renders 
some service to “B” at latter's desire. After a month “B” promises to compensate “A” for service rendered to 
him earlier. When consideration is given simultaneously with promise, it is said to be present consideration 
.. For example, “A” receives Rs.50/- in return for which he promises to deliver certain goods to “B”. The 
money “A” receives is the present consideration. When consideration to one party to other is to pass 
subsequently to the maker of the contract, is said to be future consideration. For example. “A” promises to 
deliver certain goods to “B” after a week. “B” promises to pay the price after a fortnight, such consideration 
is future. 


e.Consideration must be real. Consideration must be real, competent and having some value in the 


eyes of law. For example, “A” promises to put life to “B”’s dead wife, if “B” pay him Rs.1000/-. “A”’s promise 
is physically impossible of performance hence there is no real consideration. 

f.Consideration must be something which the promiser is not already bound to do. A promise to do 
something what one is already bound to do, either by law, is not a good consideration., since it adds 
nothing to the previous existing legal consideration. 

g.Consideration need not be adequate. Consideration need not be necessarily be equal to value to 
something given. So long as consideration exists, the courts are not concerned as to adequacy, provided it 
is for some value. 


The consideration or object of an agreement is lawful, unless and until it is: 


1. forbidden by law: If the object or the consideration of an agreement is for doing an act forbidden 
by law, such agreement are void. for example,”A” promises “B” to obtain an employment in public service 
and “B” promises to pay Rs one lakh to “A”. The agreement is void as the procuring government job 
through unlawful means is prohibited. 


2. If it involves injury to a person or property of another: For example, “A” borrowed rs.100/- from”B” 
and executed a bond to work for “B” without pay for a period of 2 years. In case of default, “A” owes to pay 
the principal sum at once and huge amount of interest. This contract was held void as it involved injury to 
the person. 


3. If courts regards it as immoral:An agreement in which consideration ir object of which is immoral 
is void. For example, An agreement between husband and wife for future separation is void. 


4. Is of such nature that, if permitted, it would defeat the provisions of any law: 
5. is fraudulent, or involves or implies injury to the person or property of another, or 


6. Is opposed to public policy. An agreement which tends to be injurious to the public or against the 
public good is void. For example, agreements of trading with foreign enemy, agreement to commit crime, 
agreements which interfere with the administration of justice, agreements which interfere with the course of 
justice, stifling prosecution, maintenance and champerty. 


7. Agreements in restrained of legal proceedings: This deals with two category. One is, agreements 
restraining enforcement of rights and the other deals with agreements curtailing period of limitation. 


8. Trafficking in public offices and titles: agreements for sale or transfer of public offices and title or 
for procurement of a public recognition like Padma Vibhushan or Padma Shri etc. for monetary 
consideration is unlawful, being opposed to public policy. 


9. Agreements restricting personal liberty: agreements which unduly restricts the personal liberty of 
parties to it are void as being opposed by public policy. 


10.Marriage brokerage contact:Agreements to procure marriages for rewards are void under the 
ground that marriage ought to proceed with free and voluntary decisions of parties. 


11.Agreements interfering marital duties: Any agreement which interfere with performance of marital 
duty is void being opposed to public policy. An agreement between husband and wife that the wife will 
never leave her parental house. 


12. consideration may take in any form-money,goods, services, a promise to marry, a promise to 
forbear etc. 


Contract Opposed to Public Policy can be Repudiated by the Court of law even if that contract is 
beneficial for all of the parties to the contract- What considerations and objects are lawful and what not- 
Newar Marble Industries Pvt. Ltd. Vs. Rajasthan State Electricity Board, Jaipur, 1993 Cr. L.J. 1191 at 1197, 
1198 [Raj.]- Agreement of which object or consideration was opposed to public policy, unlawful and void- — 
What better and what more can be an admission of the fact that the consideration or object of the 
compounding agreement was abstention by the board from criminally prosecuting the petitioner-company 
from offense under Section 39 of the act and that the Board has converted the crime into a source of profit 
or benefit to itself. This consideration or object is clearly opposed to public policy and hence the 
compounding agreement is unlawful and void under Section 23 of the Act. It is unenforceable as against 
the Petitioner-Company. 


Exceptions to Consideration 

The general rule is that “No consideration, no contract”. So, a contract made without consideration in 
it is void. 

However, law excludes considerations in few exceptions because it invokes the concept 
of Promissory Estoppel. 

Natural love and affection 


For example, a father, out of love and affection towards his son, makes a formal written registered 
document as per law, transfers a piece of land he owns. In this contact, the consideration is not essential 
because it arises out of natural love and affection. 


It is important to note that except for the consideration, all other requisites for an essential contract 
will have to be present to be a valid contract failing which it becomes void. 


In general, it is essential that the parties of the contract should be “the parties standing in near 
relation to each other”. Thus, a contract with a person out of family and unrelated to the family cannot enter 
into a contract without consideration. 


Further, the presence of “love and affection” is necessary. Mere agreement to offer some money 
by a husband to a wife without love and affection will not become a contract. For example, a husband, by 
proper documentation, made an agreement to give some money as a settlement for her separate residence 
and maintenance. Here, the contract was not covered by the exception because the agreement was made 
not on account of natural love and affection. (Rajlukhy Dabee v Bhootnath Mookerjee) 


When a brother makes an agreement and partitions an ancestral property among all other 
brothers as per legal provisions, the agreement made in this process is a valid contract even when 
compensation is not involved because the brother did the act of partitioning of the property out of love and 
affection on his brothers. (Bhiwa v Shivaram) 


When a person agrees to repay the debt taken by his brother by way of a registered document, 
the person is legally bound to enforce the repayment. It was held that the latter was entitled to sue the 
former in case of breach of agreement. 


Compensation for past voluntary service 


When a promise is made to compensate, wholly on in part, a person who has already voluntarily 
done something for the promisor or something which the promisor was legally compellable to do is 
enforceable although made without consideration. 


Examples: 
1. A finds B’s purse and gives it to him. B promises to give A Rupees 50. This is a valid contract. 


2. If A supports B’s infant son. B promises to compensate A’s expenses in so doing. That is a 
contract. 


Necessary conditions 
1. The act must have been done voluntarily and not at request. 
2. The act must have been done for the promisor. (Durga Prasad v Baldeo) 


3. The act must have been done for a promisor who was in existence at the time when the act was 
done. The work done by a promoter of a company before its formation cannot be said to have been done 
for the company. 


4. The act done must have been done for a promisor who is competent to contract at the time when 
the act was done. Hence a promise by a person on attaining majority to repay money lent and advanced to 
him during his minority does not come within the exception, the promisor not being competent to contract 
when the loan was made to him. (Pollock and Mulla)(Related Case Laws: Indran Ramaswami v Anthappa 
Chettian, Suraj Narain v Suraj Ahir. A different view has been taken in Musammat Kundan Bibi v Sree 
Narain and in Karam Chand v Basant Kuar) 


5. The intention of the promisor should be to compensate the promisee. If the intention is not to 
compensate, the promise will not come within this clause. Abdulla Khan v Purshottam 


6.The service rendered must be legal. In Alice Verses William, it was held that a promise to pay for 
past cohabitation with a woman whose husband is alive is adulterous. But divergent views are held by High 
Courts in India on the question whether the same principle could be applied to a promise to pay a woman 
for past cohabitation which is not an infringement of the penal law. 

Importance of Consideration in Contract: Consideration: “Something which is given and taken. 
“Section 2 (d) of the Contact Act 1872 defines contract as “When at the desire of the promissory, the 
promise or any other person has done or abstained from doing or does or abstains from doing or promise 
to do or abstain from doing. Something such act or abstinence or promise is called a consideration for the 
promise.”“When at the desire of the promissory, the promise or any other person has done or abstained 
from doing or does or abstains from doing or promise to do or abstain from doing. Something such act or 
abstinence or promise is called a consideration for the Promise.” 

1.1 Importance of consideration:Consideration is the foundation of ever contract. The law insists 
on the existence of consideration if a promise is to be enforced as creating legal obligations. A promise 
without consideration is null and void. 

1.2 Types of Consideration 

1. Executory, 

2. Executed 

3. Past consideration 


Executed consideration is an act in return for a promise. If, for example, A offers a reward for the 
return of lost property, his promise becomes binding when B performs the act of returning A’s property to 
him. A is not bound to pay anything to anyone until the prescribed act is done.Executory consideration is a 
promise given for a promise. If, for example, customer orders goods which shopkeeper undertakes to 
obtain from the manufacturer, the shopkeeper promises to supply the goods and the customer promises to 
accept and pay for them. Neither has yet done anything but each has given a promise to obtain the promise 
of the other. It would be breach of contract if either withdrew without the consent of the other. 

Past consideration which as general rule is not sufficient to make the promise binding. In such a case 
the promisor may by his promise recognize a moral obligation (which is not consideration), but he is not 
obtaining anything in exchange for his promise(as he already has it before the promise is made). 

2. Essentials of a valid consideration: 

The essentials of valid consideration are as under: 


2.1 At the desire of the promisor. 

2.2 Promisee or any other person. 

2.3 Consideration may be past, present or future. 

2.4 Consideration must be real. 

2.1 Consideration must move at the desire of the promisor: In order to constitute legal 
consideration, the act or abstinence forming the consideration for the promise must be done at the desire or 
request of the promisor. Thus acts done or services rendered voluntarily, or at the desire of third party, will 
not amount to valid consideration so as to support a contract. 

2.2 Consideration may move from the promisee or any other person: The second essential of 
valid consideration, as contained in the definition of consideration in Section 2(d), is that consideration need 
not move from the promisee alone but may proceed from a third person. 


Thus, as long as there is a consideration for a promise, it is immaterial who has furnished it. It may 
move from the promisee or from any other person. This means that even a stranger to the consideration 
can sue on a contract, provided he is a party to the contract. This is sometimes called as ‘Doctrine of 
Constructive Consideration’. 


2.3 Consideration may be past, present or future:The words, “has done or abstained from doing; 
or does or abstains from doing; or promises to do or to abstain from doing,” used in the definition of 
consideration clearly indicate that the consideration may consist of either something done or not done in 
the past, or done or not done in the present or promised to be done or not done in the future. To put it 
briefly, consideration may consist of a past, present or a future act or abstinence. Consideration may 
consist of an act or abstinence: 


2.3.1 Past consideration: When something is done or suffered before the date of the agreement, at 
the desire of the promisor, it is called ‘past consideration.’ It must be noted that past consideration is good 
consideration only if it is given by the promisee, ‘at the desire of the promisor. 


2.3.2 Present consideration: Consideration which moves simultaneously with the promise is called 
‘present consideration’ or ‘executed consideration’ 


2.3.3 Future consideration: When the consideration on both sides is to move at a future date, it is 
called ‘future consideration’ or ‘executory consideration’. It consists of an exchange of promises and each 
promise is a consideration for the other. 


2.4 Consideration must be ‘something of value’: The fourth and last essential of valid consideration 
is that it must be ‘something’ to which the law attaches a value. The consideration need not be adequate to 
the promise for the validity of an agreement. 


3. Conclusion: 


Consideration is a benefit which must be bargained for between the parties, and is the essential 
reason for a party entering into a contract. Consideration must be of value and is exchanged for the 
performance or promise of performance by the other party (such performance itself is consideration). In a 
contract, one consideration (thing given) is exchanged for another consideration. Acts which are illegal or 
so immoral that they are against established public policy cannot serve as consideration for enforceable 
contracts. 


Contracts may become unenforceable or rescindable for failure of consideration when the intended 
consideration is found to be worth less than expected, is damaged or destroyed, or performance is not 
made properly. Acts which are illegal or so immoral that they are against established public policy cannot 
serve as consideration for enforceable contracts. 


Without lawful consideration is not meaningful for any valid contract. Contract considered many 
essential elements and lawful consideration is integral part or element of a valid contract. Which Lawful 
consideration follows some rule then we called good consideration. But some exceptions to the rule — No 
consideration, No contract. In English law a contract under seal is enforceable without consideration. 


Q.6. What do you mean by Liquidated damages? 


Ans. A liquidated damages clause specifies a predetermined amount of money that must be paid as 
damages for failure to perform under a contract. The amount of the liquidated damages is supposed to be 
the parties’ best estimate at the time they sign the contract of the damages that would be caused by a 
breach. While liquidated damages provisions can have advantages, they are not always enforceable. If the 
predetermined amount of damages ends up grossly disproportionate to the actual harm suffered, courts will 
refuse to enforce the provision on the grounds that it is a penalty instead of an estimate of actual damages. 


Liquidated damages (also referred to as liquidated and ascertained damages) are damages whose 
amount the parties designate during the formation of acontract for the injured party to collect as 
compensation upon a specific breach (e.g., late performance). 


When damages are not predetermined /assessed in advance, then the amount recoverable is said to 
be ‘at large’ (to be agreed or determined by a court or tribunal in the event of breach). 


Section 73 provides as under: “When a contract has been broken, the party who suffers by such 
breach is entitled to receive, from the party who has broken the contract, compensation for any loss or 
damage caused to him thereby, which naturally arose in the usual course of things from such breach, or 
which the parties knew, when they made the contract, to be likely to result from the breach of it”. 


Section 74 of the Contract Act reads as under: “When a contract has been broken, if a sum is 
named in the contract as the amount to be paid in case of such breach, or if the contract contains any other 
stipulation by way of penalty, the party complaining of the breach is entitled, whether or not actual damage 
or loss is provided to have been caused thereby, to receive from the party who has broken the contract 
reasonable compensation not exceeding the amount so named, or the case may be, the penalty stipulated 
for.” 


Common law: 


Generally, at common law, a liquidated damages clause will not be enforced if its purpose is to 
punish the party in breach rather than to compensate the injured party (in which case it is referred to as 
a penal or penalty clause). One reason for this is that the enforcement of the term would, in effect, require 
an equitable order of specific performance. However, courts sitting in equity will seek to achieve a fair result 
and will not enforce a term that will lead to the unjust enrichment of the enforcing party. 


In order for a liquidated damages clause to be upheld, two conditions must be met. 


First, the amount of the damages identified must roughly approximate the damages likely to fall 
upon the party seeking the benefit of the term. 


Second, the damages must be sufficiently uncertain at the time the contract is made that such a 
clause will likely save both parties the future difficulty of estimating damages. 


Damages that are sufficiently uncertain may be referred to as unliquidated damages, and may be 
so categorized because they are not mathematically calculable or are subject to a contingency which 
makes the amount of damages uncertain. 


Contracts under common law require there to have been some attempt to create an equal or 
reasonably proportionate quota between the damages made and the actual loss. Parties must not lose 
sight of the principal compensation and they must keep the time of execution and the difficulty of the 
calculations in mind when drafting the contract. 


Example: Suppose Neal Townsend agrees to lease a store-front to Richard Smith, from which 
Richard intends to sell jewellery. If Townsend breaches the contract by refusing to lease the store-front at 


the appointed time, it will be difficult to determine what profits Smith will have lost because the success of 
newly created small businesses is highly uncertain. This, therefore, would be an appropriate circumstance 
for Smith to insist upon a liquidated damages clause in case Townsend fails to perform.In the case of 
construction contracts, courts have occasionally refused to enforce liquidated damages provisions, 
choosing to follow the doctrine of concurrent delay when both parties have contributed to the overall delay 
of the project. 


Limitations of Liquidated Damages: It is possible that a liquidated damages clause might not be 
enforced by the courts. This can occur if the monetary amount of liquidated damages cited in the clause is 
extraordinarily disproportional to the scope of what was affected by the breached contract.Such limitations 
prevent a plaintiff from attempting to claim an unsubstantiated exorbitant amount from a defendant. For 
instance, a plaintiff might not be able to claim liquidated damages that amount to multiples of its gross 
revenue if the breach only affected a specific portion of its operations. The concept of liquidated damages 
is framed around compensation related to some harm and injury to the party rather than a fine imposed on 
the defendant.The courts typically require that the parties involved make the most reasonable assessment 
possible for the liquidated damages clause at the time the contract is signed. This can provide a sense of 
understanding and reassurance of what is at stake if that aspect of the contract is breached. A liquidated 
damages clause can also give the parties involved a basis to negotiate from for an out-of-court settlement. 


Whether in all cases the Courts should allow full amount of Liquidated Damages? 


The answer to the above question is obviously in the negative. Merely because the stipulation of LD 
is available in the contract, the aggrieved party cannot claim full amount of Liquidated Damages as a matter 
of right. Its entitlement would be to recover damages only to the extent of actual losses proved to have 
been suffered by it. In those cases, where no actual loss is proved, but undeniably losses have been 
caused, the Courts would not be powerless to award reasonable damages to the aggrieved party. There 
can be yet another type of situation i.e. where the nature of contract is such that assessing damages is not 
possible. In such a situation, the Court would be empowered to grant full amount of Liquidated Damages 
provided it is of the view that the same are fair and reasonable pre-estimate of damages agreed between 
the parties. [Herbicides (India) Ltd. vs. Shashank Pesticides Pvt. Ltd. 180 (2011) DLT 243]. 


Liquidated Damages and Penalty: 


If the parties to a contract specify the amount of compensation payable in case of a breach of 
contract, then will the Court accept this figure as a measure of damage? This scenario is handled differently 
by the English and Indian laws. Let’s look at each of them: 


English Law: 


As per the English law, the amount specified can be interpreted either as liquidated damages or 
penalty. 
Liquidated damages: If the amount fixed by all parties is a genuine estimate of the loss by a 
future breach of contract, then it is liquidated damages. Thus, all parties to the contract agree that the 
amount is fair compensation for the breach. 


Penalty: If the amount fixed by all parties is unreasonable or used to force the performing party to 


fulfill the obligation, then it is a penalty. In such cases, the amount is disregarded and the suffering party 
cannot claim more than the actual loss. 


Indian Law: The Indian law makes no distinction between liquidated damages and penalty. The 
compensation awarded cannot exceed the amount mentioned in the contract. According to Section 74 of 
the Indian Contract Act, 1872, if the parties fix the damages, the Court will not allow more. However, it may 
award a lesser amount, depending on the case. Hence, the suffering party gets reasonable compensation 
but no penalty. 


There is an exception to Section 74 which states that if a party enters into a contract with the State or 
Central government for the performance of an act in the interest of the general public, then a breach of 
such a contract makes the party liable to pay the entire amount mentioned in the contract. 


How to differentiate between Liquidated Damages and Penalty? 
Here are some principles to help you distinguish between a penalty and liquidated damages: 


a.lf the sum payable is far in excess of the probable damage on breach of the contract, then it is a 
penalty. 


b.If a contract mentions an amount payable at a certain date and an additional amount if a default 
happens, then the additional sum is a penalty. This is because a mere delay in payment is unlikely to cause 
damage. 


c.Even if the contract specifies a sum as ‘penalty’ or ‘damages’, the Court needs to discern from the 
facts of the case if the amount mentioned therein is, in fact, a penalty or liquidated damages. 


d.The crux of the penalty is the payment of money as a terrorem of the defaulting party. Liquidated 
damages, on the other hand, are the true pre-estimate of the damage. 


e.While the English law distinguishes between a penalty and liquidated damages, in India, there is no 
such distinction. The Indian Courts focus on awarding a reasonable compensation to the suffering party 
which does not exceed the amount fixed in the contract. 


Solved Example on Liquidated Damages and Penalty: Peter and John entered into a contract 
under which Peter promises to deliver 100 bags of rice to John at Rs 500 each. He also promises to deliver 
these bags in two installments of 50 each. He delivers the first batch of 50 bags but fails to supply the 
second. Will John have to pay for the first 50 bags? 


Ans: Yes, according to the Quantum Meruit John has to pay for the 50 bags that he has received 
even though Peter has not performed the complete obligation. 


Q.7. Agreements in Restraint of Trade (Sec. 27) Explain. 


Ans. Section 27 provides that every agreement by which anyone is restrained from exercising a lawful 
profession or business of any kind, is to that extent void. Every person in India is free to carry on any lawful 
business, trade or engage in any profession. This freedom has been guaranteed to every citizen by the 
Constitution of India. The right of trade and profession is as important as the right of the life. Just as a 
person does not have a right to deprive himself of his life, similarly, he cannot deprive himself of the right of 
trade and profession. An agreement which puts restraint upon a party’s freedom of trade and profession 
shall not be enforceable 


Exceptions: The general rule is that all the agreements in restraint of trade, are void. However, 
following are the exceptions to the above general rule. 


Sale of goodwill: According to Section 27, One who sells the goodwill of a business may agree with 
the buyer to refrain from carrying on a similar business, within specified local limits, so long as the buyer or 
any person deriving title to the goodwill from him, carries on a like business therein. Provided that such 
limits appear to the court reasonable, regard being had to the nature of the business. 


Partners agreement: Partners may agree that K A partner shall not carry on any business, other 
than that of the firm, while be partner. [Section 11(2) Indian Partnership Act, 1932]. A partner on ceasing to 
be a partner will not carry on any business. similar to that of the firm within a specified period or within local 
limits. The agreement shall be valid if the restrictions are reasonable. [Section 32 (2) Indian Partnership 
Act, 1932] Partners may in anticipation of dissolution make an agreement that some or all of them will not 
carry on a business similar to that of the firm within a specified period or within specified local limits and 
such, agreement shall be valid if the restrictions imposed are reasonable. [Section 54 Indian Partnership 
Act, 1932] A partner may, upon sale of goodwill of a firm, make an agreement that such partner will not 
carry on any business similar to that of the firm within a specified period or local limits provided the 
restriction is reasonable. 


Trade combinations: Trade combination which have been formed to regulate the business or to fix 
prices are not void, but the trade combinations which tend to create monopoly and which are against the 
public interest are void.Example: An agreement between certain person to carry on business with the 
members of their caste only is void. 


Sole selling agreements: There is a usual practice among manufacturers that they give right to only 
one agent or distributor to sell their products in a particular local limit so long as the buyer or his 
representatives carry on the business is valid. But the restriction should be reasonable in the opinion of the 
court. 


Service Agreements: The agreement between an employer and the employee may contain certain 
term which put restriction upon employee’s freedom. Some of such restrictions may be valid. A promise by 
an employee that he will not work anywhere else so long as he is working with the present employer would 
be valid. 


Q.8. EXPLAIN DISCHARGE OF A CONTRACT 


Ans. Discharge of a contract means termination of the contractual relations between the parties to the 
contract. The contract may be discharged in the following six modes as shown in Figure. 


DISCHARGE OF CONTRACTS: A contracts is discharged when the obligations created by it come 
to an end. A contract may be discharged in any of the following ways: 


1. By Agreement Sec. (62-64): The parties may agree to terminate the existence of the contract by 
any of the following ways:- (a) By Novation (Sec. 62): Substitution of a new contract in place of the old 
existing one is known as ‘inovation of contract’. New contract may be either between the same parties or 
between different parties, the consideration being mutually the discharge of the old contract. 


(i) Substitution of a contract with new terms for an old contract between the same parties. 


(ii) Substitution of a new party for an old one, the contract remaining the same. Promisee will now 
look to the third party for the performance of the contract. Original promisor is released of the obligations 
under the old contract. 


Examples 


(i) A owes money to B under a contract. It is agreed between A, B and C that B shall henceforth 
accept C as his debtor, instead of A. The old debt of A to B is at an end and a new debt from C to B has 
been contracted. 


As a result of novation, old contract is completely discharged and law will not entertain any action 
based upon the terms of the old contract. 


(b) By rescission (Sec. 64) : Rescission means cancellation of the contract. A contract can be 
rescinded by any of the following ways :- 


(i) By mutual consent :- Parties may enter into a simple agreement to rescind the contract before 
it's breach. 


(ii) By the aggrieved party :- Where a party has committed a breach of the contract, the aggrieved 
party can rescind the contract without in any way effecting his right of getting compensation for the breach 
of contract. 


(iii) By the party whose consent is not free:-|In case of a voidable contract, the party whose 
consent is not free can, if so decides, rescind the contract. 


A contract may also be taken to be impliedly rescinded wherenone of the parties has performed his 
part till a long and no party has any complaint against the other. 


(c) By alteration: Alteration means change in one or more of the conditions of the contract. 


Alteration made by the mutual consent of the parties will be perfectly valid. But any material 
alteration in terms of a written contract by the one party without the consent of other party will discharge 
such party from its obligations under the contract. 


In case of novation a new contract replaces an old contract. The parties may also change. While in 
case of alteration only some of the terms of the contract are changed. Parties also continue to be the same. 


(d) By remission (Sec. 63): Remission means acceptance of a lesser performance than what was 
actually due under the contract. According to Sec. 63 a party may dispense with or remit, wholly or in part, 
the performance of the promise made to him. He can also extend the time of such performance or accept 
instead of any satisfaction which he deems fit. A promise to do so will be binding even though there is no 
consideration for it. 


Example: (1) A owes B Rs. 5,000. A pays to B and B accepts in satisfaction of whole debt Rs. 2,000 
paid at the time and place where Rs. 5,000 were payable. The whole debt is discharged. 

2. By performance of the contract (Sec. 37): When parties fulfil their obligations and promises 
under a contract the contract is said to have been performed and discharged. Performance should be 


complete and according to the real intentions of the agreement. Offer of performance shall have the same 
effect as performance. A party to a contract shall become free from all obligations if it had offered to 
perform his part of the promise but it was not accepted by the other party. 

3. By Lapse of time: Every contract must be performed either within the period fixed or within a 
reasonable time of the contract. Lapse of time may discharge the contract by barring the right to bring an 
action to enforce the contract under the Limitation Act. 

4. By operation of Law: A contract is discharged or terminated by operation of other laws in the 
following cases: 


(a) Merger. Merger implies coinciding and meeting of an inferior and superior right on one and the 
same person. In such a case inferior right available to a party under an agreement will automatically vanish. 

Examples: a) A is holding a property under lease. He subsequently buys that property. A’s right as a 
tenant is inferior to his right as an owner of the property. The right as a tenant and right as owner have 
coicided and met in one persion i.e. A. Thereofre, A’s rights as a lesee will terminate. 


(b) Death: In case a contract is of a personal nature, the death of the promisor will discharge the 
contract. In other caes, the rights and liabilities of the deceased person shall pass to his legal 
representatives. 


(c) By complete loss of evidence of the existence of the contract. 


(d) By insolvency. An insolvent is released from performing his part of the contract by law. Order of 
discharge, however gives a new lease of life to the insolvent and he is discharged from all obligations 
arising from all his earlier contracts. 


5. By material alternation: Any material alteration made intentionally in a written contract by the 
promisee or his agent without the consent of the promisor entitles the later to regard the contract as 
rescinded. 


An alternation will be taken to be material if it directly or indirectly affects the nature or operation of 
the contract or the identity, validity or effect of the document. 

6. By supervening impossibility of performance (Sec. 56): Supervening impossibility arises due 
to the happening of certain events which were neither in the contemplation of the parties when they entered 
into the agreement nor either of the parties are responsible for causing the performance of the contract 
impossible. In such a case the contract will be void as soon as such events make the performance of the 
contract impossible. The impossibility must be either legal or physical but not commercial. This is called 
“Doctrine or Supervening Impossibility”. Section 56 of the Indian Contract Act lays down: 


“An agreement to do an impossible act is void”. 


A contract to do an act, which after the contract is made, becomes impossible, or by reason of some 
event which the promisor could not prevent, becomes void when the act becomes impossible or unlawful. 
This is called “Supervening Impossibility’, i.e. impossibility arising subsequent to the formation of the 
contract. The supervening impossibility may be due to any of the following causes: 


(a) By the destruction of the subject matter. If the subject matter of the contract is destroyed 
subsequent to the formation of the contract, without any fault of either of the parties, the contract shall 
become void. 


Example: (i) A music hall was let for a series of concerts on certain days. The hall was burnt down 
before the date of the first concert. The contract was held to be void. 

(ii) A person contracted to deliver a part of a specific crop of potatoes. The potatoes were destroyed 
through no fault of the party. The contract was held to be discharged. Howell V. Coupland,1876). 

Effects of supervening Impossibility 

1. The contract becomes void in case its performance becomes subsequently impossible Parties to 
the contract will be released from further performance (Sec. 56 para 2). 


2. The person, who has recieved any advantage under a contract which becomes subsequently void 
is bound to restore it or to make compensation for it to the person from whom he received it (Sec.65). 


3. Where one person has promised to do something which he knew or with reasonable diligence 
might have known, and which the promisee did not know to be impossible or unlawful, such promisor must 
make compensation to such promisee for any loss which such promisee sustains through the non- 
performance of the promise (Sec. 56 para 3). 


Example: A contracts to marry B being already married to C and being forbidden by the law to which 
he is subject to practice polygamy. A must make compensation to B for the loss caused to her by the non- 
performance of his promise. 


7. By Breach: Breach means failure of a party to perform his or her obligation under a contract 
Breach of contract may arise in two ways. 


1. Actual Breach. 
2. Anticipatory Brerach. 


Actual Breach : Actual breach means breach committed either; (i) at the time when the 
performance of the contract is due; or (ii) during the performance of the contract. 


Example: (i) agrees to supply to B on the 1st February, 1975, 1000 bags of sugar. On 1st February, 
1975 he fails to supply. This is actual breach of contract at the time when the peroformance is due. The 
breach has been committed by A. 


(ii) If on 1st February, 1975 A is prepared to supply the required number of bags of sugar and B 
without any valid reasons refuses to accept them, B is guilty of breach a contract. 


Anticipatory Breach: Breach of a contract committed before the date of performance of the contract 
is called anticipatory breach of contract. (Sec. 39). The contract in this case is repudiated before the time 
fixed for its performance arrives and is so discharged. 


Example: (i) A agrees to employ B from 1st of March. On 1st February, he writes to B that he need 
not join the service, the contract has been expressly repudiated by A before the date of its performance. 


(ii) A agrees to marry B. But before the date A marries C. The contract has been repudiated by A by 
his conduct before the due date of its performance. 


Anticipatory breach of contract does not give rise to a right of action unless the promisee elects to 
treat it as equivalent to actual breach. 


Remedies in the case of anticipatory breach: Two remedies are open to a promisee in the case of 
an anticipatory breach of contract. He may exercise any one of them: 


1.To take the anticipatory breach as actual breach and sue for damages and other rights that may be 
available to him under the law. Thus, promisee may treat the contract as over without waiting for the arrival 
the due date of the performance of the contract. 


Example: K promised to marry F soon after the death of K’s father. During the father’s lifetime K 
absolutely refused to marry F. It was held that through the time of performance of the contract had not 
arrived. F was entitled to sue for the breach of promise to marry. (Frost V Knight (1872). 


2.To wait till the due date of performance of the contract and then avail of legal remedies in case of 
breach of contract available against the party guilty of breach. 


If the promisee decides to enjoy the first remedy i.e., termination of the contract at the time when 
anticipatory breach of contract is communicated to him, the quantum of damages will be assessed by the 
difference of prices prevailing on the date of breach and the contract price. But if the party keeps the 
contract alive till the due of performance arrives, damages will be measured by the difference between the 
contract price and the prices prevailing on the date fixed for the performance of the contract. 


In a case when the promisee keeps the contract alive the contract will remain operative for the 
benefit of both the parties. If during the interval i.e. the date of breach and the due date for the performance 
of the contract, special circumstances intervene which operate for the benefit of the promisor, the promisor 
would also be legally entitled to take advantage of them. He may still perform the contract irrespective of 
his earlier repudiation (Phul Chand V. Jugal Kishore). 


REMEDIES FOR BREACH OF CONTRACT : In the case of breach of contract on the part of one 
party, the aggrieved or injured party has the following remedies available:- 


1. Rescissioin of the Contract: Rescission means the setting aside of the contract. The aggrieved 
party may be allowed by the court of treat the contract at an end and thereby, terminate all his liabilities 
under the contract. The court, however, will not allow recession of the contract in the following cases: 


(i)Where the party wishing to set aside the contract has expressly or impliedly ratified the contract. 


(ii) Where only a part of the contract is sought to be set aside and that part cannot be separated from 
the rest of the contract. 


(iii) Vhere without fault of either party, there is a change in the circumstances since the making of the 
contract, on account of which the parties canot be substantially restored to the position in which they were 
before the contract was made. 


(iv)Where during the subsistence of the contract, third parties have acquired rights in the subject 
matter of the contract in good faith and for value. 


The party rescinding the contract will have to restore all benefits received by him under the contract 
to the other party. Of course, he will be entitled to get compensation for the loss suffered by him on account 
of non-fulfillment of the contract. 


2. Damages: Damages mean monetary compensation payable by the defaulting party to the 
aggrieved party in the event of the breach of a contract. The object of providing damages is to put the 
aggrieved party in the same position, so far as money can do, in which he would have been, had the 
contract been performed. 


Types of Damages 


Damages may be. 

1. Ordinary damages. 

2. Special damages. 

3. Exemplary or vindictive damages. 
4. Nominal damages. 


1.Ordinary damages: Damages which arise in the ordinary course of events from the breach of 
contract are called ordinary damages. These damages constitute the direct loss suffered by the aggrieved 
party. They are estimated on the basis of circumstances prevailing on the date of the breach of the 
contract. Subsequent circumstances tending to change the quantum of damages are ignored. 


2.Special damages: They are those which result from the breach of the contract under special 
circumstances. They constitute the indirect loss suffered by the aggrieved party on account of breach of the 
contract. They can be recovered only when the special circumstances responsible for the special losses 
were made known to the other party at the time of the making of the contract. 


3.Exemplary or vindictive damages: They are quite heavy in amount and are awarded only in two 
cases: 


1. Breach of a contract to marry. 


2. Dishonour of a customer’s cheque by the bank without any proper reason. These damage are 
awarded with the intention of punishing the defaulting party. They are of a different nature and their object 
is to prevent the parties from committing breach. In the case of breach of contract to marry damages will 
include compensation for the loss of the feelings and the reputation of the aggrieved party. In the case of 
dishonour of a cheque damages are awarded taking into consideration the loss to the prestige and goodwill 
of the customer and the general rule is that the smaller the cheque the greater is the amount of damages. 


(4) Nominal Damages: These damages are quite small in amount. They are never granted by way of 
compensation for the loss. In such usually actual loss is very negligible. They are awarded simply to 
recognize the right of the party of claim damages for breach of the contract. 


3.Quantum Meruit: Literally speaking the words “Quantum Meruit” mean “as much as merited” or 
“as much as earned”. It is principle which provides for payment of compensation under certain 
circumstances, to a person who has rendered goods or services to another person under a contract which 
could not or has not been fully performed. 


Example: (i) A person renders some service to a company under contract of employment which is 
duly approved by the Board of Directors of that compnay. Subsequently the constitution of Board of 
Director's found to be illegal and, therefore, the contract of employment becomes void. The employee who 
has rendered some service to the company shall be entitled to claim remuneration for his service under the 
doctrine of quantum meruit. 


(ii) X forgets certain goods at Y’s house. He had no intention to have them with him gratuitously.Y 
uses those goods for his personal benefit. X can compel Y to pay for those goods. Doctrine of Quantum 
meruit is however, subject to the following limitation: 


(a) In a contract which is not divisible in to parts and a lumpsum of money is promised to be paid for 
the complete work, past performance will not entitle the party to claim any payment. 


Example: A mate was engaged on the term that he would be paid in a lumpsum for a complete 
voyage. He died before that voyage was completed. It was held that his representatives could not recover 
the lumpsum neither could they sue for payment for the services rendered by the deceased. (Cutter V. 
Powel, 6: TR.320). 


(b) A person, who himself is guilty of breach of contract, cannot be allowed claim any payment under 
the doctrine of quantum meruit. 


Example: A, a builder, undertakes to build a house on the land of X for a lumpsum. After A has done 
part of the work he refuses to finish it, and X completes the building using some fo the materials left on the 
premises by A. Can A recover compensation for the work he has done and for the materials used by X? 


A contract being a complete entity no action lies against X, either on the original contract or on a 
quantum meruit respecting the work done. The fact that X completes the work is no evidence of an 
undertaking to pay for what he has been following the rule in Sumpter V. Hedges (1878). 


If in completing the premises X uses the materials belonging to A, A will have a good claim in respect 
of the value of the materials used. 


But the above rule is subject to the following exception:- 


(i) In case of a divisible contract, part performance will also entitle the defaulting party to claim 
compensation the basis of quantum meruit if the other party has taken the benefit of what has been done. 


(ii) If a lumpsum is to be paid for the compensation of an entire work and the work has been 
completed in full though, badly the defaulting party can recover the lumpsum less a deduction for bad 
workmanship. 


(c) Any claim based upon the doctrine of quantum meruit cannot be entertained unless there is an 
evidence of express or implied promise to pay for the work which has already been done. 

Following two remedies are available to the aggrieved party under equity for breach of a contract. 

4.Specific Performance: Law courts can at their discretion, order for the specific performance of a 
contract according to the provisions of the Specific Relief Act in those cases where compensation will not 
be an adequate remedy or actual damages cannot accurately be assessed. Specific performance means 
the actual carrying out by the parties to contract, and in proper cases the court will insist on the parties 
carrying out their agreement. Specific performance of agreement will not be granted in the following cases:- 

(1) Where the agreement has been made without consideration. 

(2) Where the court cannot supervise the execution of the contract e.g. a building contract. 

(3) Where the contract is of a personal nature. 

(4) Where on of the parties is a minor. 

Specific performance is usually granted in contracts connected with land or sale of rare articles. It is, 
however, to be noted that the plaintiff wno seeks specific performance must, in his term perform all the 
terms of the contract which he ought to have performed at the date of the action (Pudi Lazarus V. Rev. 
Johnson Edard. 1976 A.P. 243). 

5.Injunction: Where a contract is of a negative character, i.e., a party has promised not to do come 
thing and he does it, and thereby commits a breach of the contract, the aggrieved party may under certain 
circumstances, seek the protection of the court and obtain an injunction forbidding the party from 
committing breach. An injunction is an order of the court instructing a person to refrain from doing some act 
which has been the subject matter of a contract, Courts, at their discretion, may grant a temporary or a 
perpetual injunction for an indefinite period. 


For example: A agreed to sing at B’s theatre and to sing nowhere else for a certain period. 
Afterwards A made a contract with E to sing at E’s theatre and refused to sing at B’s theatre. The court 
refused to order specific performance as the contract was of a personal nature but granted an injunction to 
restrain the breach of A’s promise not to sing else where.Equitable rights of specific performance or 
injunction may be lost by laches. Equity is for the benefit of the diligent and not for the sleepy. 


Q.9 What the Concept of Frustration? 


Ans:Contracts entered into between parties impose contractual obligations on both the parties for the 
performance of such contract. However, many times unforeseen or unforeseeable supervening events 
occur which make the performance of the contracts impossible due to no fault of either party. In such 
cases, the contract is said to be frustrated. Frustration of contract results in involuntary extinction of the 
contractual obligations of both parties and consequently, the parties are relieved from their rights and 
liabilities. 

Genesis of Frustration of contract: The doctrine of frustration was initially used by the English 
Courts in 1863 in the case of Taylor vs. Cardwell. In this case, an opera house, which was rented for 
holding concerts, was destroyed by fire. The Court held that the contract was frustrated because the very 
thing on which the contract depended on ceased to exist. The doctrine of frustration was named in England 
in the case of Krell vs. Henry in 1903, wherein the Plaintiff Krell leased his apartment in London to the 
Defendant C.S Henry to be used for viewing a royal procession. However, the procession got cancelled 
and the Defendant refused to pay the Plaintiff the balance of the rent. The Court held that the procession 
was the foundation of the contract, and that the Defendant was excused from performance because his 
purpose for entering into the contract was frustrated. 


Doctrine of Frustration under the India Contract Act, 1872: The Indian Contract Act, 1872, 
(hereinafter referred to as the “Act”) does not specifically define frustration of contract. However, the 
doctrine is envisaged in Section 56 of the Act, which states that an agreement to do an act impossible in 
itself is void. Further, a contract to do an act which, becomes impossible, or, by reason of some event 
which the promisor could not prevent, unlawful, becomes void when the act becomes impossible or 
unlawful. Hence, frustration is the happening of an act outside the contract and such act makes the 
completion of a contract impossible. After the parties have concluded a contract, events beyond their 
control may occur which frustrate the purpose of their agreement, or render it very difficult or impossible, or 
as even illegal, to perform. 


Frustration of contract can be established upon the fulfillment of the following conditions; 


a.Existence of a valid contract between parties 
b.The contract is yet to be performed 
c.The performance of the contract becomes impossible or unlawful. 


d.The impossibility to perform is caused by an event which is beyond the control of both the parties. 
Factors of Frustration of Contract: 


1. Impossibility of performance: Doctrine of Frustration of contract arises from the impossibility to 
do an act. But the principle is not confined to physical impossibilities. It was held in the case of Satyabrata 
Ghose vs. Mugneeram Bangurn & Co & Anr, that ‘impossible’ has not been used in Section 56 of the Act in 
the sense of physical or literal impossibility. The performance of an act may not be literally impossible but it 
may be impracticable and useless, and if an untoward event or change of circumstances totally upsets the 
very foundation upon which the parties rested their bargain, it can very well be said that the promisor finds 
it impossible to do the act which he promised to do. Therefore, if the object of the contract is lost, the 
contract is frustrated. 


2. Change of Circumstances: Courts declare frustration of a contract on the ground of subsequent 
impossibility when it finds that the whole purpose or basis of a contract was frustrated by the intrusion or 
occurrence of an unexpected event or change of circumstances which was beyond what was contemplated 
by the parties at the time when they entered into the agreement. The changed circumstances make the 
performance of the contract impossible and the parties are absolved from the further performance of it as 
they did not promise to perform an impossibility. 


3. Loss of object: The impossibility contemplated by Section 56 of the Act is not confined to 
something which is not humanly possible, as held in the case of Sushila Devi vs. Hari Singh. The Court 
stated that if the performance of a contract becomes impracticable or useless having regard to the object 
and purpose of the parties, then it must be held that the performance of the contract became impossible. 
But the supervening events should take away the very basis of the contract and it should be of such a 
character that it strikes at the root of the contract. As it was a case of lease of property, which after the 
unfortunate partition of India and Pakistan, the property in dispute which was situated in India, went onto 
the side of Pakistan, hence, making the terms of the agreement impossible. 


Conclusion: Frustration of a contract makes the contract void, and discharges the parties of the 
contractual obligations. However, Section 65 of the Act states that when an agreement has become void, 


the person who has received any advantage under such agreement is ‘bound’ to restore it or to make 
compensation for it, from whom he received it. The issue arises whether this section also applies to 
contracts rendered void by frustration. Frustration of a contract occurs without the fault or control of either 
party, and therefore, a party should not be made to compensate in such event. However, not providing 
adequate compensation may also cause loss to the other party. Therefore, it is hoped that the Indian 
judiciary sheds some light into such issues and provide a suitable remedy for cases of frustration of 
contracts. 


ee 
Q.10. Define Quasi Contract. 


Ans. There are certain obligations, specified in the Indian Contract Act, that are not actually contracts 
because they miss one or the other elements of a contract, but are still enforceable in a court of law. Such 
obligations are called Quasi-contractual obligations. Each of them has been talked about separately in 
Sections 68 to 72 of the Indian Contract Act, 1872. Let us first look where these obligations arise from, and 
then discuss each of them separately. 


The word ‘Quasi’ means pseudo. Hence, a Quasi contract is a pseudo-contract. When we talk about 
a valid contact we expect it to have certain elements like offer and acceptance, consideration, the capacity 
to contract, and free will. But there are other types of contracts as well. 


There are cases where the law implies a promise and imposes obligations on one party while 
conferring rights to the other even when the basic elements of a contract are not present. These promises 
are not legal contracts, but the Court recognizes them as relations resembling a contract and enforces 
them like a contract. These promises/ relations are Quasi contracts. These obligations can also arise due to 
different social relationships which we will look at in this article. Their origin does not lie in the offer and its 
acceptance, that is, in an agreement between the parties. The core principles behind a Quasi Contract are 
justice, equity and good conscience. It is based on the maxim: ’No man must grow rich out of another 
persons’ loss.” 

Let’s look at an example of a Quasi contract: Peter and Oliver enter a contract under which Peter 
agrees to deliver a basket of fruits at Oliver’s residence and Oliver promises to pay Rs 1,500 after 
consuming all the fruits. However, Peter erroneously delivers a basket of fruits at John’s residence instead 
of Oliver's. When John gets home he assumes that the fruit basket is a birthday gift and consumes them. 
Although there is no contract between Peter and John, the Court treats this as a Quasi-contract and orders 
John to either return the basket of fruits or pay Peter. 

Features of a Quasi Contract: 

1.It is usually a right to money and is generally (not always) to a liquated sum of money 

2.The right is not an outcome of an agreement but is imposed by law. 

3.The right is not available against everyone in the world but only against a specific person(s). Hence 
it resembles a contractual right. 

Conditions for Quasi contract: Sections 68 — 72 of the Indian Contract Act, 1872 detail five 
circumstances under which a Quasi contract comes to exist. Remember, there is no real contract between 
the parties and the law imposes the contractual liability due to the peculiar circumstances. 


Sec.68 — Necessaries Supplied to Persons Incapable of Contracting: Imagine a person 
incapable of entering into a contract like a lunatic or a minor. If a person supplies necessarie suited to the 
condition in life of such a person, then he can get reimbursement from the property of the incapable 
person.John is a lunatic. Peter supplies John with certain necessaries suited to his condition in life. 
However, John does not have the money or sanity and fails to pay Peter. This is termed as a Quasi 
contract and Peter is entitled to reimbursement from John’s property. 


However, to establish his claim, Peter needs to prove two things: 
1. John is a lunatic 
2. The goods supplied were necessary for John at the time they were sold/ delivered. 


Section 69 — Payment by an Interested Person: If a person pays the money on someone else’s 
behalf which the other person is bound by law to pay, then he is entitled to reimbursement by the other 
person. 


Peter is a zamindar. He has leased his land to John, a farmer. However, Peter fails to pay the 
revenue due to the government. After sending notices and not receiving the payment, the government 
releases an advertisement for sale of the land (which is leased to John). According to the Revenue law, 
once the land is sold, John’s lease agreement is annulled. 

John does not want to let go of the land since he has worked hard on the land and it has started 
yielding good produce. In order to prevent the sale, John pays the government the amount due from Peter. 
In this scenario, Peter is obligated to repay the said amount to John. 

Sec. 70-Obligation of Person enjoying the benefits of a Non-Gratuitous Act: Imagine a person 
lawfully doing something or delivering something to someone without the intention of doing so gratuitously 
and the other person enjoying the benefits of the act done or goods delivered. In such a case, the other 
person is liable to pay compensation to the former for the act, or goods received. This compensation can 
be in money or the other person can, if possible, restore the thing done or delivered. 


However, the plaintiff must prove that: 

a.The act that is done or thing delivered was lawful 
b.He did not do so gratuitously 

c.The other person enjoyed the benefits 


Section 71 — Responsibility of Finder of Goods: If a person finds goods that belong to someone 
else and takes them into his custody, then he has to adhere to the following responsibilities: 


a.Take care of the goods as a person of regular prudence 

b.No right to appropriate the goods 

c.Restore the goods to the owner (if found) 

Peter owns a flower shop. Olivia visits him to buy a bouquet but forgets her purse in the shop. 
Unfortunately, there are no documents in the purse to help ascertain her identity. Peter leaves the purse on 
the checkout counter assuming that she would return to take it. 

John, an assistant at Peter’s shop finds the purse lying on the counter and puts it in a drawer without 
informing Peter. He finished his shift and goes home. When Olivia returns looking for her purse, Peter can’t 
find it. He is liable for compensation since he did not take care of the purse which any prudent man would 
have done. 


Section 72 — Money paid by Mistake or Under Coercion: If a person receives money or goods by 
mistake or under coercion, then he is liable to repay or return it. Let us see an example. Peter 
misunderstands the terms of the lease and pays municipal tax erroneously. After he realizes his mistake, 
he approached the municipal authorities for reimbursement. He is entitled to be reimbursed since he had 
paid the money by mistake. 


Similarly, money paid by coercion which includes oppression, extortion or any such means, is 
recoverable. 


